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CENTRAL ADMINISTRATIVE TRIBUNAL
BANGALORE BENCH, BANGALORE
ORIGINAL APPLICATION NO.170/416/2020
ORDER RESERVED ON 11.06.2021
DATE OF ORDER: 06.07.2021
CORAM:
HON’BLE SHRI SURESH KUMAR MONGA, MEMBER (J)
(On video conference from Central Administrative Tribunal, Chandigarh Bench,
Chandigarh)
HON’BLE SHRI RAKESH KUMAR GUPTA, MEMBER (A)
(On video conference from his residence at Bangalore)
Basavarajappa M.Nyamathi
S/o Malleshappa Nyamathi
Aged about 59 years
Working as Retired Account Officer
B.S.N.L., No.8
Swamy Vivekanand Road, Alsur
Bengaluru-560 008.
R/o Plot No.881/B11
Vinaya Colony
Hubli-580033.

….Applicant

(By Advocate Shri M.Raghavendrachar – through video conference)
Vs.
1. The Chairman & Managing Director
Bharath Sanchar Nigam Ltd.,
Sanchar Bhavan
Marthur Lane
New Delhi-100 001.
2. The Chief General Manager
Disciplinary Authority
Karnataka Telecom Circle
Bharath Sanchar Nigam Ltd.,
No.1, Swamy Vivekanand Road
Alsoor, Bengaluru-560 008.

….. Respondents

(By Advocate Shri Vishnu Bhat – through video conference)
ORDER
PER: RAKESH KUMAR GUPTA, MEMBER (A)
1. The applicant has filed the present Original Application under Section 19 of the
Administrative Tribunals Act, 1985 seeking the following relief:
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“Quash the order dated 30.01.2020 bearing No.VIG/014900/2200/Rule
36/98311455 passed by the 1st respondent wherein departmental enquiry
was initiated against the applicant prior to one day of his retirement.”
2. The applicant, in his pleadings has averred as follows:
a. The applicant was working as Accounts Officer in the
establishment of BSNL. He opted for VRS under VRS scheme
promulgated by BSNL and retired from service on 31.01.2020.
b. The Chief General Manager, Karnataka Telecom Circle,
BSNL(Disciplinary

Authority)(2nd

respondent)

initiated

departmental enquiry against the applicant on 30.01.2020 alleging
that the applicant while working as Assistant Accounts Officer had
processed and paid the wage claim bills of M/s Vigil India Security
Services for the month of Aug-07, Oct-07, Nov-07, Feb-08, Mar08 and of M/s Osiyan Eyes for the months of Oct-07, Nov-07 and
Feb-08. While processing the said claim bills, the officer failed to
verify/scrutinize the claimed amounts with the amounts paid to the
security guards as per the wage register attached with the claim
bills. The inaction on the part of the officer in carrying out his
designated duties thus resulted in causing wrongful gain to the tune
of Rs.8,48,720/-(approx) to M/s Vigil India Security Services and
of Rs.5,20,424/- (approx.) to M/s Osiyan Eyes.
c. After receipt of the charge memo, the applicant submitted his reply
vide Annexure-A3 and additional reply vide Annexure-A4. He
contended that the enquiry is bad in law as the recommendations of
CVC were not enclosed. The authority is required to conduct the
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departmental enquiry and complete it in a time bound manner.
According to the circular issued by the authorities, the
investigation should be carried out within 2 months, the decision of
the appropriate authority should be taken within one month,
consultation of the CVC is to be taken within two months and
thereafter charge sheet should be issued and served within one
month. Enquiry should be completed within a period of three
months and consultation of the UPSC is to be completed within
two months. And thereafter enquiry should be completed either
with punishment or acquittal within a period of one month. In the
instant case, the circular has not been followed.
d. There is a delay of 13 years in initiating the enquiry since the
alleged payment of wage claim bills had taken place in between
August, 2007 to March, 2008, whereas the charge sheet has been
issued on 30.01.2020. Thus, there is a delay of about 13 years
which has caused prejudice and is violative of fundamental rules.
e. Initiation of the disciplinary proceedings after such a long delay is
unsustainable in law. The charge sheet is issued by an incompetent
authority and not the disciplinary authority as per the schedule.
3. The respondents have filed their reply statement wherein they have averred as
follows:
a) The applicant was working as Chief Accounts Officer(Adhoc) in
the Office of Principal General Manager Telecom, Bangalore
Telecom District, BSNL, Bengaluru. The applicant opted for
Voluntary Retirement from service under the BSNL VRS 2019
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scheme and retired from service on 31.01.2020. The respondent
No.2 by notice dated 30.01.2020 initiated enquiry against the
applicant for the irregularities committed in the bills prepared and
submitted during the year 2007-2008.
b) The memorandum of charges has been issued to the applicant for
the irregularities committed by him while working as AO (Cash) in
Gujarat Circle. This case of fraud was investigated by CBI
Gandhinagar, independently, based on the source information
obtained by CBI independently. CBI Gandhinagar conducted
preliminary enquiry of this case and filed two FIRs viz.
RC0292017A0015(Ann-R2) & RC0292017A0016(Ann-R3) both
dated 28.12.2017 against various officials in which the name of the
applicant is also mentioned.
c) After the investigation, the CBI Gandhinagar vide their letter
No.CR/III/0292017A0015/GNR/6240

dated

20.11.2019

and

No.CR/III/0292017A0015/GNR/6242 dated 20.11.2019 sent the
case to BSNL, Gujarat Telecom circle, with recommendations for
initiating Regular Department action on BSNL officials involved
in financial irregularities in which the applicant herein is also
involved.
d) Accordingly, the case was sent by Gujarat Circle to Chief
Vigilance Officer (CVO), BSNL and as per procedure, the 1st stage
advice of the CVO BSNL was issued vide letter No.1502/GJ/2020-VM-III dated 16.01.2020 and 15-01/GJ/2020-VM-III
dated 20.01.2020(Annexures-R4 & R5 respectively).
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e) The CBI which is a premier investigation agency of India,
unearthed a fraud/financial irregularity involving Government
department money to the tune of Rs.1,18,95,742/- in which the
applicant has also played his part.
f) Therefore, citing delay of CBI should not be allowed as an excuse
for the culprits to go scot free of the crimes/frauds committed by
them especially which involved government’s money/Tax payer’s
money.
g) The applicant is referring to CVC guidelines which stipulate the
time frame for departmental enquiry proceedings. The department
i.e. BSNL upon receipt of input from CBI in Nov 2019 has issued
the charge sheet on 30.01.2020 i.e. in less than 3 months’ time and
has not taken 13 years as is being falsely claimed by the applicant.
h) Memorandum of charges was issued under Rule-36 of the BSNL
CDS

Rules

2006

to

the

applicant,

vide

Memorandum

No.VIG/014900/2200/Rule 36/98311455 dated 30.01.2020 by the
Chief General Manager, Karnataka Telecom Circle containing the
articles of charges as per Annexure-A2.
i) The complete list of attested documents mentioned in Annexure-III
(total 743 pages of documents authenticated by ACR, CBI,
Gandhinagar Branch) along with 1st stage advice of CVO BSNL
was furnished to the charged officer for submission of his
representation. The charged officer vide his defence statement
dated 15.06.2020 mentioned non-receipt of statement of witness
and 1st stage advice of Central Vigilance Commission and urged

6

OA.No.170/416/2020/CAT/Bangalore Bench

the disciplinary authority to drop the case without proceeding with
it.
j) After considering all facts, the disciplinary authority i.e., CGMT,
Karnataka Circle vide letter No.INQ/3-182/BMN/2017/26 dated
15.07.2020 appointed an Inquiry Officer to inquire into the article
of charges framed against the applicant.
k) For the preliminary hearing scheduled on 28.08.2020, the charged
officer absented himself on medical grounds and requested to defer
the preliminary hearing to 23.09.2020. The IO accepted the
nomination of Defence Assistant (letter received on 26.08.2020)
and fixed the preliminary hearing to 23.09.2020 and required the
charged officer to appear along with the Defence Assistant.
l) The charged officer (applicant) vide his letter dated 22.09.2020
again cited medical grounds, and the IO again deferred the
preliminary hearing to 12.10.2020. In the meantime, the charged
officer (applicant) filed a bias representation against the Inquiry
Officer. The same has been submitted to Dir (HR), BSNL
Corporate

Office

on

19.11.2020

for

decision

on

bias

representation.
m) In the meanwhile, the applicant has approached this Tribunal with
the present OA to stall the disciplinary proceedings initiated
against him.
n) The instant case was not referred to Central Vigilance
Commission(CVC), New Delhi for CVC advice in the case
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because the officer does not fall under the jurisdiction of Central
Vigilance Commission as per provision under Chapter 1 of para
1.2 of Vigilance Manual 2017.
o) The charge sheet has been issued by CGMT Karnataka Circle. The
applicant has not produced any documentary evidence to
substantiate his claim that CGMT is not competent, and not his
disciplinary authority. The applicant was working as CAO (Adhoc)
till 31.01.2020 and per BSNL CDA Rules, CGMT is the competent
authority to initiate major penalty proceedings. The BSNL CDA
Rules, 2006 clearly mentions that CGMT is the Disciplinary
Authority for major penalty for the applicant. Hence, memo of
charges letter No.VIG/014900/2200/Rule 36/98311455 dated
30.01.2020 (Ann-A2) issued by CGMT is as per the BSNL CDA
Rules which is as per the law.
p) The applicant has been given full opportunity to submit his stand
and defend his case. Therefore, an inquiry officer has also been
appointed by the Disciplinary Authority to enquire into the charges
levelled against him. The applicant has failed to appear for enquiry
proceedings citing medical reasons. Therefore, there is no delay in
enquiry proceedings.
4. The applicant in his rejoinder to the reply statement filed by the respondents,
has averred as follows:
a) The departmental enquiry was initiated against the applicant for
which the alleged cause of action arose in the year 2007i.e. after a
delay of 13 years. The case of the respondents is that the applicant
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while working as Accounts Officer (Cash) in Gujarat Circle failed
to verify irregularities and short payment made by the contractor to
his employees entrusted for guard duty. The applicant has nothing
to do with security duty. BSNL entrusted the security of the
complex to the contractors who are engaging guards for security
duty. The applicant is not concerned with either acceptance of
contract or supervision of the guards on duty employed by the
contractor. If the contractor has not paid correct amount to their
employees, it is always open to the employees to agitate the matter
in the proper forum.
b) The applicant had filed a Criminal Misc. Application No.11/2020
before the Additional Chief Judicial Magistrate, CBI Court No.1
Ahmedabad(Rural) Mirzapur, Ahmedabad, for return of the
Muddamal/Documents seized by the InvestigatingOfficer.
c) The CBI vide Exh.4 has categorically submitted that ‘the
investigation in this case is completed and as no evidence came on
record regarding criminal conspiracy and criminal misconduct on
part of applicant/accused, they are not cited as Accused, and
Regular Departmental Action for Major Penalty is recommended
against them’.
d) FIR was filed during the year 2017 which is after about 10 years of
alleged fraud and even the CBI has stated that there is no evidence
to fix any criminal liability or criminal conspiracy or criminal
misconduct against the applicant. The delay in conducting the
enquiry prejudices the applicant. The respondents have not
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explained properly the delay of 13 years. Therefore, in view of the
judgment of Hon’ble Supreme Court in Bani Singh vs. State of
Madhya

Pradesh,

Asha

Naik

vs.

SP

&

others

and

WP.No.14288/2016 of Hon’ble High Court of Judicature of
Bombay, the departmental proceeding is liable to be quashed.
5. Heard the learned counsels for the parties and also perused the pleadings filed
by the applicants through them.
6. The facts of the case, as enumerated by the applicant, and as confirmed by the
respondents in their pleadings, reveal that the primary allegation against the
applicant is that the applicant processed and paid the wage claim bills to
Security Services Agencies in the period between August, 2007 to March 2008,
and while doing so, he failed to verify/scrutinize the claimed amounts with the
amounts paid to the security guards by these Security Services Agencies, as per
the wage register attached with the claim bills. The inaction on the part of the
applicant thus resulted in causing wrongful gain to the Security Services
Agencies and a consequent loss to the security guards provided by it, thereby
putting the BSNL into an unwanted risk as a Principal Employer of the
deployed security guards.
7. The copy of the FIRs filed by CBI in the matter, as furnished by the
respondents, indicate that the CBI had filed 2 FIRs in December 2017 dated
28.12.2017. These FIRs were subsequent to initiation of a Preliminary Enquiry
launched by CBI on 28.12.2016 which was registered on the basis of “reliable
source information”. Subsequent to the institution of FIR on 28.12.2017, and
after conducting the investigation for around 2 years, the CBI submitted before
the Additional Chief Judicial Magistrate, CBI, Ahmedabad that the
investigation in this case is completed and as no evidence has come on record
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regarding criminal conspiracy and criminal misconduct on part of the
applicant/accused, they are not cited as accused, and Regular Departmental
Action for Major penalty is recommended against them.
8. Subsequent to this recommendation made by CBI vide their letter dated
20.11.2019, the matter was examined by the office of the Chief Vigilance
Officer (CVO), BSNL and the CVO, BSNL conveyed his approval on
16.01.2020/20.01.2020 for authorizing the CGMT, Gujarat circle to initiate the
disciplinary proceedings against the applicant by issuing charge sheet under
Rule 36 of BSNL CDA Rules, 2006.
9. The above facts reveal that, to begin with, there is an unexplained delay in
initiating a preliminary enquiry by the CBI in the matter. The alleged financial
misconduct happened in the year 2007-08, whereas the preliminary enquiry was
initiated by the CBI based on a “reliable source information” in December
2016. The FIR was registered in December 2017. There is, therefore, an
unexplained delay of around 9 years in registering a Preliminary Enquiry, and a
delay of around 10 years in registering of FIR by the CBI. Subsequent to the
registration of the FIR, and conduct of investigation by the CBI, the CBI came
to a conclusion that no evidence has come on record regarding criminal
conspiracy and criminal misconduct on part of the applicant/accused. It
therefore recommended initiation of departmental proceedings against the
applicant.
10.The respondents have argued that there has not been any delay in initiation of
departmental proceedings since this was done as soon as the recommendation of
CBI was received by them vide its letter dated 20.11.2019. The first stage
advice was issued by CVO BSNL vide letters dated 16.01.2020 and 20.01.2020.
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The charge sheet was accordingly issued on 30.01.2020 i.e., within three
monthsfrom the date of the receipt of input from the CBI.
11.If we look at the total delay in initiation of departmental proceedings from the
date on which the alleged misconduct had taken place, there is a delay of 13
years, out of which, a delay of around 3 years can be explained as the time
taken by the CBI to first conduct a preliminary enquiry for 1 year and to
subsequently conduct adetailed investigation for a period of around two years.
It finally gave its recommendations for initiation of departmental proceedings.
However, the delay of 9 years in first registering a Preliminary Enquiry, and of
10 years in registration of FIR by the CBI is not explained and does not seem to
be justified. Moreover, the CBI had finally come to the conclusion that there is
no evidence of any criminal misconduct or criminal conspiracy against the
applicant in the matter.
12.If the crux of the allegations is examined, it appears that the primary allegation
is against the Security Services Agencies, of not paying the entire wages due to
the security guards provided by them, as per the agreement between the BSNL
and the Security Services Agencies. The primary cause of action laid with the
security guards who were allegedly denied their full wages and if the contractor
(Security Services Agencies) had not paid the full amount due to them, it was
always open to these security guards, who happen to be ex-servicemen, to
agitate the matter in the proper forum. Apparently, this was not done at that
time and a preliminary enquiry was initiated by the CBI after almost 9 years
after the alleged incident based on “source information”. Subsequently, after
conducting a detailed investigation for 3 years, the CBI has failed to get any
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evidence of criminal wrongdoing, as far as the applicant is concerned, in the
matter.
13.There is therefore, no doubt at all, that the present Disciplinary enquiry suffers
from an unexplained delay of at least nine years, even if the time taken by CBI
investigation is taken into account.
14.The Supreme Court of India, in the case of P.V. Mahadevan vs M.D. Tamil
Nadu Housing Board (8 August, 2005, Appeal (civil) 4901 of 2005) has
observed as under:
“It is not possible to lay down any predetermined principles
applicable to all cases and in all situations where there is delay in
concluding the disciplinary proceedings. Whether on that ground the
disciplinary proceedings are to be terminated each case has to be
examined on the facts and circumstances in that case. The essence of
the matter is that the court has to take into consideration all the
relevant factors and to balance and weigh them to determine if it is in
the interest of clean and honest administration that the disciplinary
proceedings should be allowed to terminate after delay particularly
when the delay is abnormal and there is no explanation for the delay.
The delinquent employee has a right that disciplinary proceedings
against him are concluded expeditiously and he is not made to
undergo mental agony and also monetary loss when these are
unnecessarily prolonged without any fault on his part in delaying the
proceedings. In considering whether the delay has vitiated the
disciplinary proceedings the court has to consider the nature of
charge, its complexity and on what account the delay has occurred. If
the delay is unexplained prejudice to the delinquent employee is writ
large on the face of it. It could also be seen as to how much the
disciplinary authority is serious in pursuing the charges against its
employee. It is the basic principle of administrative justice that an
officer entrusted with a particular job has to perform his duties
honestly, efficiently and in accordance with the rules. If he deviates
from this path he is to suffer a penalty prescribed. Normally,
disciplinary proceedings should be allowed to take their course as per
relevant rules but then delay defeats justice. Delay causes prejudice to
the charged officer unless it can be shown that he is to blame for the
delay or when there is proper explanation for the delay in conducting
the disciplinary proceedings. Ultimately, the court is to balance these
two diverse considerations.”
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15.There is no doubt that there has been an enormous delay in initiation of
disciplinary proceedings, in the present case, which itself has vitiated the entire
process. The explanation given by the respondents for such a long delay in
initiating disciplinary proceedings is not satisfactory. Undue delay in initiating
departmental proceedings constitutes denial of reasonable opportunity and
amounts to violation of principles of natural justice. By lapse of time on
account of such delays, some evidences are bound to vanish and as time passes
by, memories of incidents and occurrences get blurred. It would be unfair to
permit a departmental enquiry after such a long period, where the charged
employee may not be able to properly defend himself, since a huge delay has
occurred from the time of the incident, till the time of conduct of enquiry. In all
cases, it is incumbent on the disciplinary authority to initiate the departmental
enquiry without any delay or laches, so that it will be helpful, both for the
department to pursue the matter for producing the evidence, and for the
delinquent to defend the action with all contemporary materials.
16.It is also noticed that the charge sheet to the employee has been served to him
only one day prior to his retirement.
17.Keeping all the above points in view, the OA merits consideration and is
therefore allowed. The order dated 30.01.2020 bearing No. VIG/ 014900 /2200
/Rule36 /98311455, passed by the 1st respondent, is hereby quashed.
18.However, there shall be no orders so as to costs.

(RAKESH KUMAR GUPTA)
MEMBER(ADMN)
/ps/

(SURESH KUMAR MONGA)
MEMBER(JUDL)

